STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
W NTER HAVEN HOSPI TAL,
Petitioner,
Case No. 04-1887MPI

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

Respondent is the agency of the state that admi nisters the
Fl ori da Medi caid program defined in Subsection 409.901(15),
Florida Statutes (1996), in accordance with Title XI X of the
Soci al Security Act, 42 USC Section 1396 et seq. Respondent
initiated this admnistrative proceeding to recover alleged
overpaynments in the anount of $35,158.76 for Medicaid services
that Petitioner provided fromJuly 1, 1997, through March 31,
1999 (the audit period).

Petitioner disputed the proposed recovery of the all eged
over paynments and requested an adm ni strative hearing.
Respondent referred the matter to the Division of Adm nistrative
Hearings (DOAH) to assign an adm nistrative |aw judge (ALJ) to
conduct the hearing, in place of the agency head, in accordance

with the Adm nistrative Procedure Act (APA), Chapter 120,



Florida Statutes (1996). DOAH assigned the nmatter to the
under si gned, and the admi nistrative hearing is currently
schedul ed for January 10 and 11, 2005.

Petitioner provided the Medicaid services at issue nore
than four years before Respondent issued either a Prelimnary
Audit Report or a Final Agency Audit Report. Petitioner filed a
Motion to Dismss on June 2, 2004, raising for the first time
t he defense that the proposed agency action is tinme barred by
Subsection 95.11(3)(f), Florida Statutes (1996) (the statute of
[imtations), pertaining to an action founded on statutory
liability.

A cursory order fromthe undersigned denied Petitioner's
notion with [eave to submt another notion citing |ega
authority for applying the statute of limtations in this
adm ni strative proceeding. Petitioner filed a subsequent Mdtion
to Dismiss (Mdtion) on July 9, 2004. Respondent filed its
Response to Second Mdtion to Dismss on July 14, 2004
(Response).

The parties filed | egal nenoranda and a joint stipulation
of facts in support of their respective positions, and the
under si gned conducted a notion hearing on October 4, 2004. At
the hearing, the ALJ requested the parties to submt
suppl enent al | egal nenoranda addressing issues raised by the ALJ

during the hearing. Petitioner filed a supplenental |ega



menor andum concerni ng the i ssues of when an adnini strative cause
of action accrues and when Respondent initiated its recovery
action. Respondent did not file a supplenental nenorandum
During a tel ephone conference conducted on Decenber 21,
2004, the undersigned entered an ore tenus order granting
Petitioner's request to stay discovery pending the i ssuance of
this Order. On Decenber 22, 2004, the ALJ requested counsel for
the parties to submt additional |legal authority. The purpose
of the request was to give respective counsel the opportunity to
cite legal authority, if any, supporting or denying the
authority of the state to enact a statute of |[imtations that
shortens the federal statute of limtations barring a federal
agency frominitiating collection for overpaynents of Mdicaid
paynents after six years. In a witten response filed on
Decenber 23, 2004, Respondent admits that the six-year federal
statute of limtations does not apply to state adninistrative
proceedi ngs authority and, presumably, the federal statute of
[imtations does not preclude the state fromenacting a shorter
statute of limtations.
The statute of l[imtations, in relevant part, provides:

A civil action or proceeding, called

"action" in this chapter, including one

brought by the state, a public officer, a

political subdivision of the state, a

muni ci pality, a public corporation or body

corporate, or any agency or officer of any
of them or any other governnent al



authority, shall be barred unless begun

within the time prescribed in this chapter

or, if adifferent time is prescribed

el sewhere in these statutes, within the tine

prescri bed el sewhere.
8§ 95.011, Fla. Stat. (1996).
It is undisputed that a different tine is not prescribed
el sewhere in Chapter 409, Florida Statutes (1996), and that, if
a state statute of limtations applies in this proceeding, the
operative statute is Section 95.011, Florida Statutes (1996).

The threshold i ssue for determ nation is whether the
statute of limtations applies to adm nistrative proceedi ngs
such as this proceeding. For reasons stated hereinafter, the
ALJ concludes that the statute of limtations applies to sone
adm ni strative proceedi ngs, including this proceedi ng, but not
to other adm ni strative proceedi ngs.

In asserting the negative of the threshold issue, the
Response argues, in substance rather than form that the phrase
"civil action or proceedi ng" should be construed grammatically
to mean civil action or civil proceeding. The Response
presunmably does not suggest that a civil action and a civil
proceedi ng are synonynous because principles of statutory

construction assune the | egislature does not intend to enact

meani ngl ess or redundant ternms. Unruh v. State, 669 So. 2d 242,

245 (Fla. 1996).



The necessary inplication fromthe Response is that a civil
action and a civil proceeding are distinct judicial events. The
Response cites no legal authority to support the distinction,
but a recent appellate decision held that an admi nistrative
proceedi ng may be a distinct event froman adm nistrative

hearing. GE. L. Corporation v. Departnent of Environnental

Protection, 875 So. 2d 1257, 1261 (Fla. 5th DCA 2004) reh.

denied (July 1, 2004).

The statutory construction proposed by Respondent is
problematic for at |east three reasons. First, the proposed
construction ignores the fact that the | egislature mandates a
substantial proportion of state "action" to be initiated through
an adm ni strative proceedi ng pursuant to the APA and workers'
conpensation |law. Second, the proposed construction is
inconsistent with relevant case law. Third, the proposed
construction may viol ate the non-del egation doctrine that is
virtually unique to Florida.

The statutory construction proposed by Respondent ignores
the practical reality that the | egislature authorizes a
substantial proportion of state "action"” to be initiated in the
formof an administrative "proceeding." See, e.g., 8§ 120.569
and 120.57(1), FHorida Statutes (1996) (authorizing an
adm ni strative hearing for any proposed agency action that

affects a person's substantial interests). Simlarly, the



statute of limtations is, by its terns, intended to apply to
"actions or proceedings" initiated by every conceivabl e form of
state or local governnent. For exanple, the legislature intends
the statute of limtations to apply to "actions or proceedi ngs”
initiated by:
the state, a nunicipality, a public

officer, a political subdivision of the

state, a nmunicipality, a public corporation

or body corporate, or any agency or officer

of any of them or any other governnent al

aut hority.

§ 95.011, Fla. Stat. (1996). Conpare Heidt v. Caldwell, 41 So.

2d 303, 305 (Fla. 1949) (holding a different limtations statute
did not apply to the state because the | anguage of the statute
did not nake it applicable to the state).

It would strike the undersigned as counterintuitive, and
perhaps the functional equivalent of a legislative nullity, if
the legislature were to apply the statute of Iimtations to
"actions or proceedings" initiated by such an inclusive
definition of state governnment and, sinultaneously, reduce the
reach of the statute by excluding a significant body of action
that the |l egislature authorizes the state to initiate in an
adm ni strative proceeding. The undersigned concl udes that the
statute of Iimtations applies to proceedi ngs that are
adm ni strative substitutes for civil actions in the absence of

either a specifically applicable statute of limtations or an



express statutory exclusion. See Associated Coca- Cola and

Li berty Mutual Insurance v. Special Disability Trust Fund, 508

So. 2d 1305, 1306 n. 2 (Fla. 1st DCA 1987) (holding that a
general statute of limtations applies to adm nistrative
proceedi ngs in the absence of a specially applicable statute)
(citations omtted).

A conclusion that the |legislature intended the statute of
l[imtations to apply to proceedings that are adm nistrative
substitutes for civil actions, in the absence of a specifically
applicable statute or an express exclusion, construes the broad
scope of state action described in the statute of limtations in
a manner that is consistent with the broad | egislative mandate
for state action to be initiated pursuant to the APA. Conpare
88 57.111(2) (expressly distinguishing civil actions from
adm ni strati ve proceedi ngs), 164.1041(1), and 164. 1051, Fl a.
Stat. (2004) (expressly excluding adm nistrative proceedi ngs
conducted pursuant to the APA fromthe operation of the Florida
Governnmental Conflict Resolution Act) with 8§ 95.011, Fla. Stat.
(2004) (not expressly limting the term"proceedings" to
adm ni strative proceedi ngs).

The statutory construction proposed by Respondent is
i nconsistent with cases in which courts have applied the statute
of limtations in adm nistrative proceedi ngs conducted pursuant

to workers' conpensation law in Chapter 440. Associated Coca-




Col a, 508 So. 2d at 1305. Accord Special Disability Trust Fund

v. Florida Crushed Stone Conpany, 689 So. 2d 430 (Fla. 1st DCA

1997); Special Disability Trust Fund v. Orange County Board of

Conmi ssioners, 687 So. 2d 1368 (Fla. 1st DCA 1997); Rebich v.

Burdine's, 417 So. 2d 284 (Fla. 1st DCA 1982), review denied 424

So. 2d 762 (Fla. 1982). The cited cases did not apply the
statute of limtations to APA proceedings. It is appropriate,
therefore, to determ ne whether there is any practical or |ega
basis for treating adm nistrative proceedings initiated pursuant
to the workers' conpensation law differently fromadm nistrative
proceedi ngs initiated pursuant to the APA

In several cases, courts have refused to apply the statute
of limtations to adm nistrative proceedings initiated pursuant
to the APA. In each case, however, the adm nistrative
proceedi ng invol ved di sciplinary actions in which the state
exerci sed a quasi -police power against a |licensee (disciplinary

actions). Ong v. Departnent of Professional Regul ation, 565

So. 2d 1384, 1386 (Fla. 5th DCA 1990); Farzad v. Departnent of

Pr of essi onal Regul ation, 443 So. 2d 373, 375 (Fla. 1st DCA

1983); Landes v. Departnent of Professional Regul ation, 441 So.

2d 686 (Fla. 2d DCA 1983); Donal dson v. State Departnent of

Health and Rehabilitative Services, 425 So. 2d 145 (Fla. 1st DCA

1983).



The parties agree that the statute of l[imtations does not
apply to APA proceedings that are disciplinary actions.
However, they also agree that this proceeding is not a
di sciplinary action.

Judi ci al decisions that exclude disciplinary actions from
the statute of limtations do not a fortiori exclude other APA
proceedi ngs fromthe statute of Iimtations. APA proceedings
that are not disciplinary actions do not conprise a subset of
di sciplinary actions. Rather, disciplinary actions conprise a
subset of the universe of APA proceedi ngs.

At | east one case has applied a statute of limtations in
an APA proceedi ng that was not a disciplinary action. Bishop v.

State Division of Retirenent, 413 So. 2d 776 (Fla. 1st DCA

1982). In Bishop, a hearing officer concluded in an

adm ni strative proceedi ng conducted pursuant to

Subsection 120.57(1), Florida Statutes (1979), that the clains
of retirees for debts owed by the state and payable in

install ments were untinely tort clainms that were barred by a
statute of limtations in Subsection 768.28(11), Florida

Statutes (1979). Bishop v. Division of Retirenent, DOAH Case

No. 80-1297 (DOAH May 12, 1981) (adopted by Final Oder June 3,
1981). On appeal, the court held that the statute of
[imtations applicable to contracts, rather than that applicable

to torts, runs against each installnment fromthe day the



install ment is due. Bishop, 413 So. 2d at 778. However, the
publ i shed deci sion of the court did not explicitly identify the
statute of limtations that barred untinely contract clains in
adm ni strative proceedi ngs.

In a subsequent case, the court identified "Chapter 95" as
the statute of limtations at issue in Bishop and attenpted to

clarify the earlier decision in Bishop. Farzad, 443 So. 2d at

375. In relevant part, the court expl ai ned:

Al t hough Donal dson indi cates that Chapter 95
is not applicable to this adm nistrative
proceedi ng in the absence of contrary

| egi slative intent, appellant urges that our
decision in Bishop (citation omtted)
dictates a contrary result. . . . Bishop

i nvol ved an action whi ch was an

adm ni strative substitute for the common | aw
remedy of a suit for breach of contract,
rather than a disciplinary proceeding
brought in the nane of the sovereign, as
here. W hold that this adm nistrative

di sciplinary proceeding is not barred by
Section 95.011(3)(p), Florida Statutes
(1981).

The refusal to apply "Chapter 95" to administrative
proceedi ngs conducted pursuant to the APA is expressly limted
in the foregoing judicial explanation to the subset of APA
proceedi ngs identified as disciplinary actions. The deci sion
does not expressly reach other adm nistrative proceedi ngs within

whi ch this proceeding is properly characteri zed.

10



It is uncontested that this proceeding is an action
based on statutory liability within the neaning of
Subsection 95.11(3)(f), Florida Statutes (1996). However, this
proceedi ng, |like federal actions to recover Medicare
overpaynents, is an admnistrative substitute for a civil

action. See United States v. Beck, 758 F.2d 1553, 1558 (11lth

Cir. 1985)(holding that federal actions for recoupnent of
over paynent of Medicare clains are contract actions).

Unli ke this proceeding, disciplinary actions are penal
proceedi ngs that are nore closely anal ogous to crimnal actions
than they are to civil actions. Courts may exclude disciplinary
actions brought "in the nane of the sovereign"” fromthe reach of
"Chapter 95" because disciplinary actions arguably constitute
adm ni strative substitutes for quasi-crimnal actions rather
t han adm ni strative substitutes for civil actions. Conpare

Farzad, 443 So. 2d at 375 and Bi shop, 413 So. 2d at 778 (read

together for the proposition that non-disciplinary actions are

an administrative substitute for a civil action) with State ex

rel. Vining v. Florida Real Estate Conm ssion, 281 So. 2d 487,

489 and 491 (Fla. 1973) (holding that disciplinary actions are
penal proceedi ngs; superceding the rationale in Robins v.

Florida Real Estate Conmm ssion, 162 So. 2d 535 (Fla. 3d DCA

1964) that refused to extend the right against self-

11



incrimnation to a disciplinary action because disciplinary
actions were adm nistrative proceedings).

A separate procedural rule that exenpts disciplinary
actions fromthe statute of limtations is consistent with the
literal terns of Chapter 95. The statute of limtations, by its
terns, is limted to civil actions or proceedings.

A separate procedural rule that exenpts disciplinary
actions fromthe statute of limtations, but does not exenpt
ot her adm nistrative proceedings, is consistent with other
procedural rules that treat disciplinary actions differently
from ot her types of APA proceedings. For exanple, the standard
of proof in a disciplinary action is clear and convincing
evi dence while the standard of proof for other APA proceedi ngs

is a preponderance of evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

In addition, courts require greater specificity for pleadings in
di sciplinary actions than courts require in other types of APA

proceedi ngs. Ghani v. Departnent of Health, 714 So. 2d 1113

(Fla. 1st DCA 1998); Cottrill v. Departnent of Insurance, 685

So. 2d 1371 (Fla. 1st DCA 1996).

Respondent' s proposed statutory construction, if it were
accepted, would violate the non-del egation doctrine in Florida.
Art. 2, 8 3, Fla. Const. \While the undersigned has no

jurisdiction to determi ne the constitutionality of a statute,

12



t he undersigned is required, whenever possible, to interpret a
statute in a manner that preserves the statute's
constitutionality.

The non-del egation doctrine, in relevant part, prohibits
the legislature fromdelegating to an adm nistrative agency the
power to exercise unrestrained discretion in the adm nistration
of an enactnent. The non-del egation doctrine requires the
| egi sl ature to nake fundanental and primary policy decisions and
to provide adm nistrative agencies, including Respondent, with
m ni mal standards and gui delines that are ascertainabl e by

reference to the legislature's enactnent. Bush v. Shiavo, 885

So. 2d 321 (Fla. 2004). See also B.H. v. State, 645 So. 2d 987,

992-994 (Fla. 1994); Askew v. Cross Key \Wiaterways, 372 So. 2d

913, 925 (Fla. 1978).

If the statute of Iimtations were inapplicable to
adm nistrative substitutes for civil actions, the |legislature
woul d effectively enpower Respondent to determine in each case
the amount of time within which a state agency woul d enforce
statutory liability w thout any guidelines ascertainable in the
enactnent. Application of Section 95.011, Florida Statutes
(1996), to state action initiated by a state agency in an
adm nistrative substitute for a civil action precludes an

i nadvertent violation of the non-del egation doctrine.

13



The statutory interpretation proposed by Respondent either
nullifies the four-year limtation period; or, in the
alternative, enlarges the tine limt to an indefinite and
variabl e period to be determ ned by a state agency in each case
with no mniml standards or guidelines that are ascertainable
by reference to the |legislative enactnent that Respondent seeks
to enforce. Neither Respondent nor DOAH can construe the
col l ective provisions of the Medicaid |law and the statute of
limtations in a manner that enlarges, nodifies, or contravenes
the specific provision of either law. 88 120.52(15)
and 120.68(7)(d) and (e), Fla. Stat. (2004).

Application of the statute of limtations to APA
proceedi ngs other than disciplinary actions is consistent with
judicial decisions applying the statute of limtations to
adm ni strative proceedings initiated pursuant to the workers'
conpensation law. Such APA proceedings, |ike workers'
conpensati on proceedi ngs, are adm nistrative substitutes for
civil actions; both are proceedings, within the nmeani ng of
Section 95.011, Florida Statutes (1996); and neither is a
di sci plinary action.

Havi ng resol ved the threshold i ssue by concluding that the
statute of limtations applies to proceedings that are
adm ni strative substitutes for civil actions, the remaining

issue is whether the statute of |imtations bars the proposed

14



agency action in this admnistrative proceeding. Resolution of
the remaining issue requires a determ nation of when
Respondent's cause of action accrued and when Respondent
initiated an adm nistrative proceeding to enforce its cause of
action.

Respondent seeks rei nbursenent of alleged Medicaid
overpaynents in this proceeding. Respondent's cause of action
did not accrue on the date that Respondent nade paynents to

Petitioner. See Associated Coca Cola, 508 So. 2d at 1307

(rejecting the contention that a cause of action for
rei mbursenment of workers' conpensation benefits accrues on the
date of paynent).

Respondent coul d not have known of the alleged overpaynents

at the time of the paynments. See Stipulations for Hearing,

par agraph 6 (COctober 1, 2004) (hereinafter "Stipulations"). A
cause of action generally accrues on the date that a cl ai mant,
such as Respondent, has know edge sufficient to reasonably

believe that a right of action has accrued. Conpare Gty of

Mam v. Brooks, 70 So. 2d 306, 308-309 (Fla. 1954) and Uie v.

Thonpson, 337 U.S. 163, 69 S. . 1018, 93 L. Ed. 1282 (1949)
(both holding that a right of action for a tort victimdoes not
accrue until the victimreasonably should have known of the

tort) with Harris v. District Board of Trustees of Polk

Community College, 9 F. Supp. 2d 1319, 1328 (MD. Fla. 1998)

15



(hol di ng that cause of action under whistle blower statute

accrues when cl ai mant has know edge of wongful act).
Respondent's cause of action for recovery of alleged

Medi cai d over paynents accrued on the date when Respondent

received a peer review report that Petitioner had over-utilized

nedi cal treatnent. The date of the peer review report is the

first date on which Respondent had reasonabl e know edge of the

al | eged overpaynents. Conpare Beck, 758 F.2d at 1559 (hol ding

that federal actions for recoupnent of overpaynent of Mdicare
cl ai ms accrue upon paynent, but due to specific federal code
provi sions the federal six-year statute of |limtations is tolled

until receipt of the peer reviewreport) with United States v.

Diaz, 790 F.2d 866, 867 (11th Cr. 1986) and United States v.

Kass, 740 F.2d 1493, 1497 (11th G r. 1984) (both hol ding that
governnent action for recoupnent of overpaynents of Medicare
cl ai ms accrues upon recei pt of peer review report).

Respondent may not have known all of the details of the
al | eged overpaynents when Respondent received the peer review
reports, and the peer review reports presunmably were
reconmmendati ons. Mbreover, Petitioner provided additional
i nformation that Respondent consi dered before issuing a final
agency audit letter. However, it is not necessary for
Respondent to have all relevant and naterial information before

the statute of limtations begins to run. Once the facts

16



conprising the "essence" of a right of action are reasonably
knowabl e, the action accrues, and the statute of limtations
begins to run. Kass, 740 F.2d at 1497 and 1498 n.5.

Respondent, through its agent, issued 17 separate "adverse
determnation letters" for the audit period, based on peer
review reports, between March 22, 1999, and Septenber 20, 1999.

Sti pul ations, paragraph 4. Resolving unstipulated facts agai nst

Petitioner, as the nmoving party, it is assunmed that Respondent's
agent received each peer review report on the sane date as the
date of the respective adverse determnation letter. Thus,
Respondent had reasonabl e know edge of the all eged overpaynents
no | ater than Septenber 20, 1999.

A state agency generally initiates a cause of action when
it takes action that creates a point of entry for a person whose
interests are substantially affected by the proposed agency

action. Friends of the Hatchineha, Inc. v. Departnent of

Environnental Regul ation, 580 So. 2d 267, 269 (Fla. 1st DCA

1991). Prelimnary agency action does not affect a person's

substantial interests. See Florida League of Hospitals v.

Hospi tal Cost Contai nnent Board, Departnent of |nsurance, 492

So. 2d 431, 433 (Fla. 1st DCA 1986) (holding that voice vote of
board was prelimnary agency action that did not entitle

regul ated party to formal adm nistrative hearing).

17



Respondent issued a prelimnary audit letter on
Novenber 20, 2003, and a final agency audit letter on April 18,

2004. Stipul ations, paragraphs 2 and 3. The final agency audit

letter dated April 18, 2004, initiated agency action. The date
of the final agency audit letter was the first date on which
Respondent created a point of entry for Petitioner to request an
adm ni strative hearing to challenge the proposed recoupnent of

al | eged overpaynents. See 88 409.913(20), 120.569(1),

and 120.57(1), Fla. Stat. (1996).

Respondent initiated an adm ni strative proceeding to recoup
al | eged overpaynents on April 18, 2004, nore than four years
after Respondent's cause of action accrued on Septenber 20,

1999. Respondent's claimfor alleged overpaynents based on
statutory liability is barred by the statute of |imtations.

Havi ng consi dered the Mtion and Response, it is

RECOMMENDED t hat Respondent enter a final order dism ssing

this proceeding as barred by the statute of limtations.

18



DONE AND ENTERED this 28th day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 28th day of Decenber, 2004.

COPI ES FURNI SHED,

Grant P. Dearborn, Esquire

Agency for Health Care Adm nistration
Fort Knox Building Ill, Suite 3431
2727 Mahan Drive

Tal | ahassee, Florida 32308

W David Watkins, Esquire

Karl David Acuff, Esquire
Wat ki ns & Cal een, P. A

1725 Mahan Drive, Suite 201

Post O fice Box 15828

Tal | ahassee, Florida 32317-5828

Al an Levine, Secretary

Agency for Health Care Adm nistration
Fort Knox Building, Suite 3116

2727 Mahan Drive

Tal | ahassee, Florida 32308
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Val da C ark Christian, CGeneral Counsel
Agency for Health Care Adm nistration
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Char | ene Thonpson, Acting Agency C erk
Agency for Health Care Adm nistration
2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order of Dismssal.
Any exceptions to this Recommended Order of Dism ssal should be
filed wth the agency that will issue the Final Order in this
case.
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